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This is a decision on the petition unripr "37 ppr i i^-7/->\ * ■ n ^ 



DISMISSED 



The petition under 37 GFR 1.137(a) is 

Any request for reconsideration of this decision must be 
submitted within TWO (2) MONTHS from the mail date of this 
decision Extensions of time under 37 CFR 1 136(a) ar? 
permitted The reconsideration request shouid include a cover 
letter entitled, "Renewed Petition under 37 CFR l?137(af . rT 

Mmp?5 0 ??7o d f ntified a PP lic ation became abandoned for failure to 

aJ?1 y ? ?nn9 Pr °^ r , res ? onse u to the final Office action mailed 
^? r ii 25 ' 20 p2, which set a shortened statutory period for rmiv 
of three months. On October 15, 2002 annl i>ant rth£->?r»I2 , e P ly 
month extension of time and filed a Cont?nGed ProSecStiSn tEr6e 
Application (CPA) . However, the CPA was not proper because thp 
fRRn^V 011 c ° ntained a » earlier CPA that wL P fi?ed af?Jr Mai 29 
pSS?- Accordingly, the CPA was treated as a Request for V ' 
S?S t ^l ied Exami £ation (RCE) under 37 CFR 1 . 114 .However the RCE 
Nnf^2 t ^ r ? per becau 5?. ifc was not accompanied by a submission A 
relit to tvSPftffi n??- WaS ma iled on. October 24* 2002 N? proper* 
?h£^ S 9 3 ne f ^ al Office action having been received the abovp- 
ldentified application became abandoned on October 26 200? tL 
AbandSnme'nt^ 15 decision Precedes the mailing" Noticed 

Consideration of petition under 1.137^ (Unavoidable De i ay ) ; 

by? r (l) a thS rtSuired S2?5 37 ? FR 1 - 131 i^ ™st be accompanied 
rSL+i}.-' 2 e re quired reply, unless previously filed; (2)thP 
petition fee as set forth in 37 CFR 1 .17(1) ; (3) a showing to the 



The earlier filed CPA was filed on November 13, 2001. 
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satisfaction of the Commissioner that the entire delay in filing 
the required reply from the due date for the reply until the 
filing of a grantable petition pursuant to 37 CFR 1.137(a) was 
unavoidable; and (4) any terminal disclaimer (and fee as set 
forth in 37 CFR 1.20(d)) required pursuant to 37 CFR 1.137(c). 

The instant petition does not satisfy requirement (3) . 

As to requirement (3), decisions on reviving abandoned 
applications on the basis of "unavoidable" delay have adopted the 
reasonably prudent person standard in determining if the delay 
was unavoidable: "The word 'unavoidable' ... is applicable to 
ordinary human affairs, and requires no more or greater care or 
diligence than is generally used and observed by prudent and 
careful men in relation to their most important business. 




Petitioner states that he "believed" the CPA, filed on October 15, 
2002 was a proper response. Moreover, petitioner states that he 
had "intended" to submit a Preliminary Amendment with the CPA. 
Petitioner failed to establish why he did not include a 
Preliminary Amendment with the CPA. 

Petitioner was responsible for knowing the proper response to a 
final Office action. 

A proper response to a final Office action consists of either (1) 
a Notice of Appeal); (2) an amendment that prima facie places the 
application in condition for allowance; (3) the filing or a 
continuing application under 37 CFR 1 53(b), or if applicable, 
1 53(d); (4) a Request for a Continued Examination (RCE) under 37 
CFR 1.114; or (5) if applicable, a 37 CFR 1.129(a) submission. 

Conclusion : 

While the showing of record is not sufficient to establish to the 
satisfaction of the Commissioner that the delay was unavoidable, 
applicant is not precluded from obtaining relief by filing a 
request for reconsideration pursuant to 37 CFR 1.137(b) on the 
basis of unintentional delay. A qrantable petition , under 37 CFR 
1.137(b) must be accompanied by: (1) the reply required to the 
outstanding Office action or notice, unless previously filed; (2) 
the petition fee set forth in 37 CFR 1.17 (m)\- (3) a statement 



2 Tn re Mattulath . 38 App . D.C. 497, 514-15 (1912) (quoting E2_E3£fce 
Pratt , 1887 Dec. Comm' r Pat. 31, 32-33 (1887)); see also Winkler v. Ladd, 221 
FTlhlpp. 550, 552, 138 U.S.P.Q. 666, 167-68 (D.D.C. 1963), qff'd, 143 U.S.P.Q. 
172 (D.C. Cir. 1963); Ex parte Henrich , 1913 Dec. Comm' r Pat. 139, 141 (1913). 

3 Sfie Haines , 673 F. Supp. at 317, 5 U.S.P.Q. 2d at 1132; Vincent v. 
Mossinahoff , 230 U.S.P.Q. 621, 624 (D.D.C. 1985); Smith v- Djamoqd> 209 
U.S.P.Q. 1091 (D.D.C. 1981); Potter v. Dann , 201 U.S.P.Q. 574 (D.D.C. 1978); 
Ex parte Murray . 1891 Dec. Comm' r Pat. 130, 131 (1891). 



4 Effective January 1, 2003, the fee for a petition to revive under 37 
CFR 1.137(b) (small entity) was increased to $650. 
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that the entire delay in filing the required reply from the due 
date for the reply until the filing of a grantable petition 
pursuant to this paragraph was unintentional; and (4) any 
terminal disclaimer (and fee as set forth in 37 CFR 1.20(d)) 
required pursuant to 37 CFR 1.137(d). 

The petition fee of $55 has been charged to Deposit Account No. 
04-0258, as authorized. 

Further correspondence with respect to this matter should be 
addressed as follows: 



Telephone inquiries concerning this decision should be directed 
to Petitions Attorney Cliff Congo at (703) 305-0272. 



By mail: 



Commissioner for Patents 
Box DAC 

Washington, DC 20231 



By FAX: 



(703) 308-6916 
Attn: Office of Petitions 
Cliff Congo 



By hand: 



Office of Petitions 
2201 South Clark Place 
Crystal Plaza 4, Suite 3C23 
Arlington, VA 





Cliff Congo 
Petitions Attorney 
Office of Petitions 



